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Comments of the Community Associations Institute

SUMMARY

Pursuant to the Second Further Notice ofProposed Rulemaking ("Second Further Notice")

issued October 17, 1997, in the above-captioned proceeding, the Community Associations

Institute ("CAl") submits the following Comments.

CAl supports the elimination of barriers to competition in the provision of telecommunications

services and enthusiastically welcomes the proliferation of new multichannel video programming

distributors ("MVPDs"). CAl eagerly anticipates the growth of additional competition among

multiple MVPDs and believes that such competition is best fostered through a free and open

marketplace that operates with minimal governmental intrusion. In its Second Further Notice,



the FCC has sought advice concerning several methods of promoting competition among

MVPDs. While some of these measures may increase competition, they should be narrowly

drafted to cause minimal intrusion into free market processes.

1. ABOUT THE COMMUNITY ASSOCIATIONS INSTITUTE

Founded in 1973, CAl is the national voice for 32 million people (one out of every eight) who

live in more than 160,000 community associations of all sizes and architectural types throughout

the United States. Community associations include condominium associations, cooperatives,

and planned communities. CAl represents this extensive constituency on a range of issues

including taxation, bankruptcy, insurance, private property rights, telecommunications, fair

housing, electric utility deregulation, and community association manager credentialing.

In addition to individual homeowners, CAl's multidisciplinary membership encompasses

community association managers and management firms, attorneys, accountants, engineers,

builders/developers, and other providers of professional products and services for community

homeowners and their associations. CAl members participate actively in the public policy

process through 58 local Chapters and 24 state Legislative Action Committees.

II. THE FCC SHOULD NOT LIMIT THE DURAnON OF EXCLUSIVE SERVICE
CONTRACTS.

~n the Second Further Notice, the FCC requests comment on the effectiveness of placing a cap

on the duration of exclusive service contracts. l CAl discourages this approach. Although there

I Second Further Notice, paragraph 259.
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are certainly occasions where incumbent monopolistic cable companies have leveraged their

position as the single source of video services to force community associations and their

residents into unfavorable or exclusive contracts, a general cap on all exclusive agreements is not

an appropriate remedy.2 The option of an exclusive contract is an important aspect of the free

market as well as an established right of property ownership. Despite circumstances where

MDU owners must accept unbalanced agreements because of an incumbent provider's market

force, certain exclusive agreements ensure the availability of telecommunications services and

advance the development of competition, as the FCC points out in the Second Further Notice.3

Although the paradigm of today's marketplace is shifting to favor the availability of multiple

providers in lieu of exclusive arrangements, community associations and their residents are

occasionally unable to attract certain telecommunications providers at all or secure favorable

rates for residents without the option of entering into exclusive agreements. Without these

options, some community associations would be unable to obtain cable service, or affordable

rates, because the provider determined the profit potential to be inadequate to justify the

necessary investment. An exclusive arrangement that guarantees a return for the provider is

occasionally the only means to securing service for residents, and such an option should remain

available.

2 While the Second Further Notice refers to MDU owners, CAl's comments will generally reference community
associations, which are constructed in many different legal and architectural forms, since all the issues discussed
herein pertain to all condominiums, cooperatives and planned communities regardless of whether they are built as
MDU buildings. CAl again encourages the FCC to apply its inside wiring rules uniformly to all community
associations.
3 Second Further Notice, paragraph 258.
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Moreover, it is worthwhile to recognize that an exclusive agreement in a competitive

environment may also return significant benefits to residents who are able to secure high quality

services and lower prices because of the prospect of an exclusive contract. In fact, homeowners

may actually receive more benefits from an exclusive contract in a competitive environment than

they might otherwise in a monopolistic arena since providers would need to compete vigorously

to secure any such agreement - competition that does not exist when only one provider is

available. While the evolution of competition will likely dictate that any such arrangement is for

a limited duration, the exclusive contract as a tool to deliver favorable services and prices to

residents should not be restricted by limiting the terms of such agreements.

III. EARLY TERMINATION OPTIONS FOR EXCLUSIVE CONTRACTS WOULD
BENEFIT COMMUNITY ASSOCIATION RESIDENTS

The FCC requests comment on whether MDU owners should be able to terminate exclusive

service contracts early in exchange for compensating the incumbent provider for unrecovered

investment costs.4 CAl supports this proposal, to be offered in conjunction with the FCC's

"fresh look" option,5 since it would provide community associations and their residents

additional flexibility to take advantage of competitive telecommunications services while

ensuring that incumbent providers under contract are able to recover their investment costs.

Agreement on reasonable investment costs should be determined by negotiation between the

provider and the community association in a manner similar to that outlined in the recent inside

wiring rule.

4 Second Further Notice, paragraph 260.
5 Second Further Notice, paragraph 264.
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IV. THE FCC SHOULD ADOPT A "FRESH LOOK" FOR ALL TYPES OF EXCLUSIVE
CONTRACTS

The FCC requests comment on whether it should adopt a "fresh look" for perpetual exclusive

contracts.6 CAl supports the "fresh look" option and encourages the FCC to make it available to

community associations on an association-by-association basis for all exclusive contracts.

Offering a "fresh look" for exclusive service contracts will promote competition by permitting

community associations to select alternative MVPDs to either replace or compete with the

incumbent MVPD. As the early termination option should be available in situations where the

provider has not recovered its costs, a community association should secure the option to take a

"fresh look" at the competitive marketplace the earlier of: I) when the provider has recovered its

costs; or, 2) after the contract has been in place a reasonable time, such as the average period for

a provider to recover its investment costs. If dependable data on cost recovery is unavailable,

CAl suggests that a reasonable time period is 3-4 years. Such a time certain threshold would

ensure that providers do not prohibit community associations from considering a "fresh look" by

constantly changing the accounting methods for cost recovery. It is appropriate that the

community association make the "fresh look" election since it is governed by residents who are

best able to determine the needs of the property.

The FCC requests comment on the timing of a "fresh look" and proposes that it apply during a

I8D-day window after the issuance of the final rule.7 A "fresh look" should not be limited to this

short period but should be available as a flexible option to community associations who can

invoke it when they determine that a critical mass of competition among video services providers

6 Second Further Notice. paragraph 264.
7 Second Further Notice, paragraphs 264, 265.
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exists in their area. A one-time "fresh look" following the issuance of the final rule would

discriminate against those associations in areas where competition among video providers does

not presently exist.

Moreover, it is important that any contract voided as a result of a "fresh look" encompass all

aspects of the agreement including right of entry clauses which regularly extend beyond the life

of the contract.8 To be truly effective, a "fresh look" must address such matters so other

providers may have access to the property. The final rule should clarify that right of entry

provisions will be terminated along with the exclusive service agreement voided under a "fresh

look."

CAl also requests that the FCC extend the "fresh look" option to all types of community

associations including condominiums, cooperatives and planned communities - all of which

share the same experiences with regards to video service providers and exclusive contracts.

V. THE FCC SHOULD PREEMPT MANDATORY ACCESS STATUTES

In the Second Further Notice, the FCC requests comment on whether its decision not to preempt

state mandatory access statutes will effectively bar many MVPDs from entering the marketplace

or enforcing exclusive agreements that would advance competition.9 The FCC is correct to

revisit this question. Mandatory access statutes favor the incumbent provider and are inherently

unfair to community association residents and all alternative MVPDs. Mandatory access statutes

create perpetual rights of entry for the first MVPD to the exclusion of all others and effectively

g See Attachments.
9 Second Further Notice, paragraph 262.
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deny community associations access to new and innovative telecommunications services. Such

laws inhibit competition, violate associations' property rights, and hinder consumer choice. The

FCC should preempt all existing mandatory access laws.

VI. THE FCC SHOULD EXTEND ITS CABLE INSIDE WIRING RULES TO ALL MVPDS

The FCC also requests comment on whether the recently adopted cable inside wiring rule should

apply to all MVPDs. IO CAl supports this extension, which would create a uniform set of rules

and facilitate the ability of community associations and others to effectively negotiate and

execute additional agreements with multiple providers. A uniform set of rules for all MVPDs

will level the competitive playing field and expedite the development of integrated

telecommunications networks and infrastructures to deliver varied and competing services to

community association residents.

VII. THE FCC SHOULD PROMOTE THE SIMULTANEOUS USE OF HOME RUN WIRING

The Second Further Notice requests input into DirecTV's proposal for several MVPDs to share

home run wiring. I I CAl encourages the FCC to study this option carefully, as there are many

potential advantages to sharing home run wiring.

10 Second Further Notice, paragraph 267.
11 Second Further Notice, paragraph 271.
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In this proceeding and others,12 CAl has always supported the simultaneous use of wiring by

multiple MVPDs to facilitate and expedite the delivery of services while minimizing the amount

of wiring on common property. Simultaneous use of home run wiring will permit alternate

MVPDs to provide service to community association residents without damaging common

property. Community associations and residents will be more willing to permit the entry of

alternate MVPDs when such disruption is limited. The simultaneous use of home run wiring will

decrease the challenges of installing new wiring in filled conduits and moldings and should

increase competition among providers because competing services will be more readily

available. Furthermore, residents should have greater choices and better prices because of the

decreased infrastructure costs of duplicative wiring.

CAl recognizes that the simultaneous use of home run wiring may involve certain Fifth

Amendment issues pertaining to takings and understands such matters must be successfully

resolved. While CAl takes no position on these specific issues, CAl does encourage the FCC to

further study the technological, practical, legal, and constitutional implications of such a

proposal since the simultaneously use of wiring could simplify and expedite the delivery of

competitive telecommunications services to residents.

12 See CAl's Comments and Reply Comments in the consolidated proceeding of In the Matter of Preemption of
Local Zoning Regulations ofSatellite Earth Stations: IB Docket No. 95-59; In the Matter of Implementation of
Section 207 ofthe Telecommunications Act of1996: Restrictions on Over-the-Air Reception Devices: Television
Broadcast and Multichannel Multipoint Distribution Services: CS Docket No. 96-83. In that proceeding, CAl
supported the simultaneous use of wiring to provide access to cable and satellite services over the same
infrastructure.
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VIII. THE FCC SHOULD PROHIBIT CABLE PROVIDERS FROM ENFORCING CLAIMS
AGAINST COMMUNITY ASSOCIATIONS FOR VIOLATIONS OF EXCLUSIVE

CONTRACTS WHEN INDIVIDUAL RESIDENTS INSTALL COMPETITIVE SATELLITE
AND OTHER ANTENNA SERVICES UNDER SECTION 207 OF THE

TELECOMMUNICATIONS ACT OF 1996

By adhering to the FCC's actions pertaining to Section 207 of the Telecommunications Act of

1996 which allow residents to install satellite dishes and other antennas on individually owned

and exclusive use area property, 13 community associations are at risk from lawsuits and damage

claims for violating the exclusivity provisions of existing arrangements with service providers.

The FCC should explicitly state that community associations are not in breach of exclusive

service contracts when individual residents install antennas pursuant to 47 C.F.R. Section

1.4000.

CONCLUSION

The competitive marketplace for video programming is changing rapidly. As more MVPDs

providing different video programming choices enter the marketplace, competition for

subscribers will certainly increase. The FCC, in attempting to assist the growth of this

competitive process, should weigh any potential marketplace intervention carefully. While early

termination and "fresh look" options are appropriate for exclusive contracts executed with

monopolistic providers prior to the growth of competition, a general prohibition or cap on

exclusive agreements is inappropriate.

A "fresh look," at the MDU owner's election, will permit community associations and others to

survey the marketplace once a critical mass of competitive providers is available to service

13 Report and Order, In the Matter of Preemption ofLocal Zoning Regulations ofSatellite Earth Stations: IB
Docket No. 95-59; In the Matter of Implementation ofSection 207 ofthe Telecommunications Act of1996:
Restrictions on Over-the-Air Reception Devices: Television Broadcast and Multichannel Multipoint Distribution
Services: CS Docket No. 96-8, FCC 96-328.
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residents. To further promote competition, the FCC should preempt state mandatory access

statutes, which serve an incumbent provider to the detriment of alternative MVPDs, community

associations, and their residents. Preempting these statutes will permit all MVPDs the right to

compete for access to community associations and expand the availability and range ofvideo

services. The FCC should also study the possibility of simultaneous use of cable home run

wiring by multiple MVPDs, since this would allow community association residents access to a

greater range of services with minimal intrusion onto common property.

CAl appreciates the opportunity to submit Comments in this proceeding.

Respectfully submitted,

~\).~
Rodney D. Oark
Vice President
Government and Public Affairs
Community Associations Institute
1630 Duke Street
Alexandria, VA 22314
703\548-8600
Fax 703\684-1581
rclark@caionline.org

~J:i~
Lara E. Howley, Esq.
Manager
Foundation and Special Projects
Community Associations Institute
1630 Duke Street
Alexandria, VA 22314
703\548-8600
Fax 703\684-1581
lhowley@caionline.org
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THIS Bl\.OADBAND 'EASEMENT AND lUCiHT OF ENTlY AGtUmMJ!NT (this
IIAccess Asr'ClCIDCIJt") elated • of July, 26 .... 19 96 is made ami entered into by and

betWeen rxcrMyJ n i' I~ :.
("0paat0t'). aDd 2 I _ _ a

-.......----.......--.--(.~), ~ as attbe date ofOperator's -...ution ofthil Accea
Agreemem set forth below.

B. Opfntor OWIIS and 0J*I"81 & cable television aystcm in _
.....n__••...-------(tbe·System").

C. Owner ad Operator desire to provide for 0pera&m'1 ~SI to the PremiJcs in
order to install the equipmalt DeGCSIIIIY to pmicle nwlti-c:bIaaeI video prasrammJrJa lad my
other 1Cn'i<zs that it may lawfbDy provide (the ·Scmcoa'l) to the Pranisea. 011 the tenn& aDd
conditions provided hermJ..

ID Q)ftsicSentiOD or me mutual promisos and c:oadilioDl herein .. forth. Ownef aDd
Operator asree as follows:

I. Sh!!b'lhip ,[0, ED..... 0wD- repreaeah aad warrants that it is the record
holder offee title to the Prcaia.

2. I!f!.!apui-Ag;m· Otmer hereby ........ bupiDs and CCXI\'CYI to Operator III

irrevocable euc::IIlCItt in sroll 1CfO." under and over the Praaises as necasary or cSecirlble for
the routin& instaIJ&tiou, mailltcmDee.~ and operation of the EquipJbeDt (u hni:nafter
de&led), IUd the marketing and provisiQQ ofthe Services. 0wDcr qrell that the Operator may
&om time to t1rnc enter into wnoul aarcemeDts or~with Its approved Jessees" agents
or autbQrized veodOl'8 (GoUecdve1y~ the "AgentsI') I11d ICCCSS to~ IUtd entry upon. the Premise.
granted by Owner pwlU3J11 to lbis Section sbaU mend to IUCh Aprats. Owner IhaU cause its ~
designate4 representatives to ICCOmpaay employees or contraetan Qf Operator into any
unoccupied residential UDR Cor tho pwpose of wiring suck resic1entill UJJit. if' suc:h wirilll i.
required_ After tb&= PnrnI.. have bc:cn wired for tile provilioa ofServices. Owxw IbaU provide
Operator'. employees and CGDltaeton access to the Premia It reasOnable times for the eurc:ise·
of its easemmt rights hereUlldcr. In additkm to the other ripts gnnt~ by Owner hereunder,
upon tcrmiDa1icm of thi. Access Agreement. Owner hereby g1'IatS, bar'" and COD\'OYI to
Operator the riglit to enter tnc Premises in order EO remove the Equipment hm the: Prco.misr:s if
Operator so desires.
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3. !,gulum.. Opatot may~ maiDtIin. aervioe. operate and upsnde on tha
Preraiscs coaxial cablo mdfar tiber optic tine. IncemaJ llViriD& amplifier.. convertm and olber
equipman neceSIIJ:Y for the~ oftbc Savicea (1be -Equipment"). The Equiptl*lt sball at
aU times be owned by. and ranaiD tho propGlty ot Operator. whether or not attached to or
inCOlpOlllted In the Prcm1-. &ad neilber OM« nor auy rllllident of the Pr=i11l8 WU haw or
obtaiA lIlY riaht. title or interest tb.cniD. 'he Equipmcn& ctoes DOt coudlUle a fixture of thoPr._. Owner sbIJl ill PO way auada to or Ule in aoy 11Ia1Ina" tbo Equipment or aa.y portion
dlcteot 0WIICf ihaD have no obUption to acmcc at maintain the Equipment.

4. IDe gfMr!H..t; lnyjsJoJ orsen3C11.

(a) Operator ahaU provide the Services to tht Propony u follows:
(Check aile)

( , ludiYicbd~ AccGunt: Operator. or the Ascats. shall market aDd
contra« with indiYiduaJ resid=fs of the PICaSiscs for aU SClViccs. and all amnsements Cor
oonnecting. servia\g and hil1iaa lesidenll of the Prcri_ for the Services IbI11 be made d.il'ect1y
between Operator md nch realdasu.

( ) Bulk Rate Account: Opentor 1ha11 IlUll'ket and coatract with the
Owner for cataia of the Services in IQ;OtcllQCO with a B~ .Rate A.areeaumt to be signed by
Operator and 0wDer. Opator, or tho Apnts, r.baD 1UI'ket and contract with individual residliltl
oC thB PnmileS for all other Service&, aud aD arrqc:merats for c:oDnecti.n& I8r'ViDg IDd biUiDS
residents of tho Premises for such services sbaU be made QUectIy between Operator or the
AseD1a. ad IUd1 rcai4eDtL

..
s. Daml.' to 0, lmnlJes or_"Btl !JIdpnlfkd9!U 18"1111.

(a) Opentor shIlllepaU lIlY damaae to thI. PremiIos CUlsed by Operator. ita
employees. C5 the Agents. Opemor Iha1l bold harm1CS1 and indeamify Ownet tom and apiDlt
any and aU losses 01' damaSOI (indudina R".OlIAb1e attorneys' feel) RlUltioa fi'om Operator'. or
the Agcml iDscaUatlon.~e"~ removal or operation ottbe Equipment or lIlY other
~uipment of As- except lost or damap uisinI tom any JllllipDt or intentional act or
o~ oCOwner or its agents or employees, PI' any resident oftbe Premises.

(b) 0wDcr sbaJl repair lIlY damage to the Equipment Clllsed by Owner. its
agel'llS, or employee~ or U1J rcsldent or the Premises. 0\VDef sbBlIltoJ4 bann1ess UJd indemnify
Operator fi'oD1 aDd qaiNt any and aD 10" or damalea (mcludin. reasonable attorn.' fea)
arisiq t1'oII1 or with respcca to 0) any nesJis- or iDtastiQna! act or omiSlioD of Owner or its
agents or emp!oyra. Of any re5ident of the Premise~ or (ulay claim. demand. lepJ proceeding
or &imiW &dian instituted by at1Y penon Of entity Providinl multidwlneJ video programming Dr. .
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other~ simiJar in QtUre to lhc Services prD\'idtld 1o~ Premia. as ofor prior to tho date
oftbb Acceu AFemncnt. or its mOCOllOt or aslip.

r

(c) Tho riIitt and obliptiofts set forth ia fbis Sectl0l15 lad the: last 1CD&alee

ofSection 2 u.n survive tenniutiOD ofthis Access Asrcement.

6. Jpsu[J!§f. Operator JIIa11 obtaiD IIDd lbainbUD in fUll farce m4 effec:\ thtouPoUl
the IJitial Tenra ad .y ReaIWal Tenn, willa reputable iasuren qualified to do business in the
awe or... ill which the Pr:aiIeI uo loc:ated, pntnl1iability ins\IraDcc in amoUDt, or1101 1­
than S500,000 for iDjury to lIQY ODe pnon.. $500,000 qareptc for any BiDal' CHK1UX'l'Cll'U:e. sod
5500,000 for property damIF·

7. Dtbrr blt!mI. In COII$ideratioD of 0peratar'5 investment ill the Equipment Ind
other valuable CODSiderItioa. tbr a period at'dmo eadirra upon tbe eIl'tier of (-> the date of

~
tcminatioa of this A.coeu~ aad (b) the 1O~h UIIlivenary of the etree:tive date
er tbia~ Apeemeat, Owner IbaU DOt. without the prior wJinCD consent of Operator,
opcreta or iDItaIl or pcnDit the opendon or~many other~ receiver, converter,~

. cable Of other liaul amplification system oa the Premises for 'Ute in c:ouaec:dOD with television Dr

radio equipmcm.

8. IAA M'laD- Operator IbII not be deemed to be ill breach of 1Ns Acceas

"

Al¥ccmrJDt if it is unable to pcrbm its obUptiou hcrcurlder u • result ofthe QCCUtr8IICIe of ID
event of -Coree 1DIjeure,. which shall iDcIude, but DOt be limited to, ICtJ of God, acta of the
IOvenuucat ofthe Uulted States or ofany lUte or poiticaJ aubdMlion thereo( strikei. civil riots
or disturblm:es. .Ire, tIoods. apIOlIolIIw~ wiDcI. Itorma, turricu_. liabtnin& other
similar catMtmphel or ocher cauaes beyond Operator's control.

9. ImP; Implyti•. tbiI Access AsJeemeat abI!1 be dfectlw 011 the date hereof~
and condllue for a periocl of J:!. yean (tile llaitial Tamil), UJd thrzeafter IhaIJ .tomatically
tontiauc for 1 n additioaal terms, each additioMl &enn c:onsiltiDI of the IIIIle DUmber of
yoan as the lDitial Term (aD I~ Term-). WIlas either puty sives the other wriUCB
DOtice of DOIl-J'CIP8W81 at 1eut lis 11JoODtbs prior to the .. of the Initial Term or tben--6etive
JlenewaI Term, IS apprapriIto. AI DOtic:es 'Wbich are aMa pur..- to 1hi1i Sectioa ahaU be
sufficient ill all respect. if Biven in writilla _ dc:livefld pencmalJy, by teleeoW. by ovemisht
r.ounC(_ or by ftSIstered or GOrtificd _ posta&e prepaid, 10 the receiWaa perty at the relpeetive
addras set forth below their Ii8aI!Urcl 011 the Ii&aature pap to this A«aI As,tetmeat or to IUCh
other adcIrcss as such patty Day bavo given notice to the other P\D*It hereto. Notice.haU be
deemed liven OD the data ofdolivery. in the casc ofpencmat delivery, 00 the date apeclfled in the
1elecopy a»ntinnation. in the GUO of'tdccopy, or on the delivory or nfbal date. as apeci.fied on
the retu.m receipt, in the case ofovaniabt courier or registered or ccrti8ec1 mall.

10. S"FS!I,oa SO Do'" Pan"; Rclatecllartjes to QR'Dtpr. The bene6la _
obUgationl of tbiI Access Apcemat shall ban to and be biDding upon tbC successors~ Ulipa.
heirs, aI1d penouI represcutatives·or Operator and <Wnet. Jr Owner shall leU, transfer or
encumber the Premises. mea ale or encumbrmce chaU be subject to tm* Attess~
which tol.lcbel~ conCerD$ and NIlS with 1M land. The riahts md obliaarlons ofOpeRtof under
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this~Apomtnt may be enjolDed. cnfoJc;cd or performed. at 1bo CllSO may be, by Operator­
and any other entity c:ontroUin& ooDtfoUed by Of under COfIIlMIl control with Operator.

••
11. IAaIAdioa Iflep1 action it1IICftg')" to enforce any provision ortbls Access

Agl'etment or aay agreemeat rctadDa hcRto, _ prevailing party In IUCh action shallbe entitled to
~ its COItt _ expensa or such actioa, iDdudiaa reasonable attorney'. fee$. Owner
ackmwJedaes that the bracJa by Owner of III)' of ita obliptions urader 1bi' Acr.ess AareaenJ
WUlOt be l'eNODably or adrqQltely contpClllltCld ill Wuuaacs ill any action 1& law and that a
breach of dUI Access~ by Own« ...~ Opcntot JrreplAble iDjusy aQd damIIe;Own.. tbcref'ore. expreSsly qtees that in. the evcot of a breach at tbratened breac:b or this
Acceu Aptmeat. Operator IbIU be cndt1ed to iDjw1c:tivc and other equitable roller ..._
Owner. 1lI:sort to equilabJe relief IbI11 J10l in tny way be construed u a waiver ofany other right.
or reIX10diCI whic1J Operator mayhave for damapa or otherwille.

12. 'opfidgtiallb. Owner lDdIor the person $igDiq OD bBhaIforthe Owaer hereby
wacram. represent and coveuanl that be or abe shall DOt. ditcdly 01 iodirectIy. disoloae tD any
third pany the material terms of this Access Agreemeat inc1ucIiD& but not limitecl to. the tbwtcid
1emIS aareed to betMIeP OWD« aad Operator.

13. AIUJIprbatlpp!. Tho pcnoulipbsa 011 bcbaJfoflbl 0wJIer '.e&ents that hellbD
is the own.. ofthe Prc:miIes or the authorized &pDt ofOWJJt:r. with ftdI authority to bIDcl Owner
to the terms uad conditio~ of this kceu Agreement. This A.aceas Agreem«at sbIU l10t be
bindiQs upon Opedtor UDtiJlipcacl by an authori1.ecl repraentatM ofOperator.

14. )liJeellanm,' ProyiIIog,. ThiI A£:ce&s.AsJeemea.t super.. any UJd aU other
access qrecmentI. eidIa' oral or writtea, betwceD the putilCl bereto. 'fbis Acceu AaJcesnent
conuhJ$ the e:atite aare==t beavecn Owner IUd Operator IDCl may 1KJt \Jc~ed except by
an aareem- in writing~ by the partiC$. Whcmeva' pollibla, ada pfo\'ilion oCthia Access
AgrCClACllt ahaD be iDlcrprctccl ill such. DIIIUICr U to be d'ectivo and valid IIDdcr appliQbJe law.
but it_y provilto1t of tbla A«.ou Aarccmeat shill be prohibited by or invalicl UDder appticabte
Jaw. such provision sba1I be iuft'atlvconly to the utcnt of IUGh prohibition gr invallcli\y. without
mvaUdatiDl the remainder of au:h pmvision or the remaiDins proviliou of this Acccu
Agreement.

The parties have executed this Access Apemcat by their duly..authorit.ed
representaUves.

By:_~~......,.
Name::

1 I

..........,
T1tle:~ I ~._'L.. _
Addresl:

c _ .- -....

-- --Atat - __

TeIecopy:~__.....---. ~
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CA~EVISION SERVICE AGREEMENT
RIGHT OF ENTRY

APARTMENTS, CONDOMINIUMS, TOWNHOMES

This Agreement is made this day of , 1994,
between WARNER CABLE COMMUNICATIONS, INC. here~in-af:-Ie-r-rt-:ti:-en-ed-,-o-as-O-P-E-R-A-T-O-R-a-nd----_______-- ~- ~__...hereinafterreferred to as GRANTOR:

I. DEFINITIONS

A. CATV System: shall mean chat sys~m of telecommunications cables and ancillary mechanica1 and
electronic equipment buill by or on behalfof OPERATOR, located at the Property Site, Yil!a&e Place TownhQmes,
and used or intended fQr (he transmission, receipt and internal distribution of cable television, telecommunication
services, and other services offerc:d or to be offered by OPERATOR.

B. Property Site: shall mean the real property and improvements located thereon, as well as all rights
appunenant thereto, owned or enjoyed by GRANfOR u described by street address and/or legal description
elsewhere in this Agreement. Property Site shall further include such improvements or rights or contiguous real
property that may be acquired or constructed by GRANTOR after the effective date of this contract.

C. Bulk Serviee: shall mean a discounted rate given to GRANTOR for cable TV services.

D. Right-or-Entry (ROE): shall mean the delivery of cable TV service to a Property Site in which the
individual tenant or homeowner pays the monthly service fees at the full retail rate.

2. TERM

The term of this Agreement shall commence on rhe dare service is activated and shall remain in full force and
effect for ten (JO) year.!! from the date hereof and shall be automatically renewed far additional five (5) year terms
either party notifies the other in writing thirty (:30) days prior to ex:piration. A.t the end of the additional five year -I:­
extension of the Agreement, OPERATORshall have the right to negotiate additional extensions of the Agreement
on a right of refusal basis.

3, GENERAL CONDITIONS

a) GRANTOR warrants that it is the fee simple Owner of the Property Site or thal it is the duly authorized

representative of the Owner.

b) GRANTOR hereby grants to OPERATOR the exclusive right tQ install and maintain a CATV Syste~ Up?R
me Property Site and without charge agreeS to provide OPERATOR adequate space upon the Propeny Slte tor
the installation and operation of its CATV System. GRANTOR hereby grants unto OPERATOR an easement and
right of way upon. under, over and across the Property Site for the purpose of the placing, construction,
operation, repair, maintenance, rebuilding, replacing, or removing, of the CATV System and for the furtherance
of all other rights, duties and obligations gran~ the OPERATOR in this contract. GRANTOR hereby agrees
Ulal all satellite dishes which may be located upon the property will be disabled.
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CABLE TEI..EVISION SERVICE AGREEMENT
BULK SERVICE CONTRACT

DATE: _-+~-I-~...&-7_~ _
DUlNrl10NS

Ope"'r. shall mean WARNER CABLE COMMUNICATIONS, INC., its related companies,
successors, assigns, representativC$, agents, and employees, unless specifically otherwise defined in
another provision of this contr.a.

G...tor. shall mean II I ----_. ~,
.)' !..4" ,.

CA"IV SYlbllll: shall mean that system of telecommunications cables and ancillary
mechanical and electronic equipment built by or on behalf of OPERATOR, located at the Proporty Site,
lit. - - - • azsJ and used or intended for the transmissionJ receipt and
intemlll distribution of cable television, telecommunication services, and other services offered or to be
offered by OPERATOR.

J'n)petty Site: shall mean the reid property and improvements located thereon, as well as all
rights appurtenant thereto, owned or enjoyed by GRANTOR as described by street address and/or legal
description elsewhere in this Agreement. Property Site shall funher include such improvements or rights
or contiguous real property that may be acquired or constructed by GRANTOR after the effective date
of this contract.

Bulk Service: shall mean a discounted rate given to GRANTOR for cable TV services.

Rilht-of-Ently (ROE): shall mean the delivery of cable TV service to a Property Site in which
the individual tenant or homeowner pays the monthly service fees at the full retail rate.

The term of the Bulk portion of this Agreement shan commence on the date of the first monthly
billing and end Five years from the above date • unless specifically r~newed or
cancelled with 90 days' written notice at the end of the Bulk term. The Bulk payments of ~hlS contract
shall remain in force at the month-to-month ratc. If the bulk terms and payments are termmated at the
end of this Agreement. this propeny will automatically convert to a Right-of-Entry for an additional ten

year period.

GENERAL CONDmONS

a) GRANTOR warrants that it is the fee simple owner of the Property Site or tbat it is the

duly authorized representative of the Owner.
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b) GRANTOR hereby grants to OPERATOR the exclusive right to install and maintain a

CATV System upon the Property Site and without charge agrees to provide OPERATOR adequate space
upon the Property Site for the installation and operation of its CATV System. GRANTOR hereby grants
unto OPERATOR an casement and ript of way upon and across the Property Site for the purpose of
tho placing, constrUction, operation. repair, maintenance, tebuilding. replacing, or removing, of the CATV
System and for the furtheranco of all other rights. duties and obligations granted the OPERATOR in this ­
contract. GRANTOR horeby agrees that all satellite dishes and signal which may be located upon the f:­
property will be disabled on or before the date that OPERATOR provides service.

c) The CATV System made subject of this contract. if installed by OPERATOR. (its agents or
subcontractors) shall remain the property of OPERATOR. OlJERATOR agrees to provide normal
maintenance md repairs to OPERATOR owned equipment only at its expense. OPERATOR may
terminate this contract if it experiencos excessive damages to its CATV System located on Property Site,
regardless of fault.

d) OPERATOR agrees to provide cable television service to the Property Site on a bulk rate
basis. The bulle rate shall be N/A of OPERATOR'S usual single family dwelling residential service
charge as set forth and published and charged by OPERATOR from time to rime, which GRANTOR
acknowledges is subject to change. GRANTOR further understands that it is eligible for this bulk rate
SO long as service is granted to all units on the Property Site and is based on the total number of units
upon the Property Site. whether or not individual residents choose to use OPERATOR'S service and
whether or not such units are in fact occupied.

e) The level of service to be provided by OPERATOR and the initial charges therefore are:
All rates are plus current sales tax and city access fees.

LEVEL OF SERVICE: Expanded Service
181 Units

INITIAL CHARGES: S SEE ATTACHED SCHEDULE _ which sum is due and payable
monthly in advance, by or before the 15th day of each and every month throughout the term of this
Agreement. Charges unpaid on the 15th of the month shall accrue interest thereafter at the rate of 18%
per year.

1) The rate set forth in (8) shall remain in effect for a period of 60 months from the date
GRANTOR is first billed by OPERATOR. Commencing the 61st month. the rate may be adjusted
upon 30 days written notice.

g) GRANTOR may bill its residents for the service provided GllANrOR by OPERATOR
pursuant to this Agreement in any amount that does not exceed the charge made by OPERATOR directly
to individual residents of units similar to those living upon the Property Site. OPERATOR agrees to
provide GRANTOR with such billing information, upon request, which information, when provided, shall
be conclusive proof of such rate.

h) GRANTOR agrees to pay OPERATOR. on demand. aU sums associated with repair of the
CATV System not attributable to nonnal maintenance and repair. GRANTOR funher agrees to pay
OPERATOR on demand for any damages to the CATV System caused by acts or omissions of
GRANTOR, its agents. customers, employees, invitees, trespassers.

2
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i) If. for any reason. this Agreement is terminated due to default by GRANTOR. the following
conditions shall pr.vail: (l) OPERATOR must notify GRANTOR. the Agreement is to be terminated.
(2) Such writing shall set forth the causes and reasons for the proposed termination and shall state that
the Agreement is to be terminated within 90 days. (3) Further. upon the termination of this Agreement, ._
OPERATOR. shall have the right to enter premises and any adjacent or contiguous real property and
building(s) owned by GRANTOR and remove an the exterior portions of the equipment, including taps. ~
amplifiers. pedestals, converters, splitters or any other cable hardware construed as exterior cable plant.
Provided however. nothing in this paragraph shall limit any other right granted to OPERATOR in this
Contract. nor shall anything contained in this paragraph be construed as giving GRANTOR the right to
terminate this Contract prior to its expiration as originally agreed upon hereinabove.

j) If GRANTOR fails to pay lUly fees for cable servicos and if such fees remain unpaid or are
not received by OPERATOR. by the 15th day of the month for which such fees are duo, OPERATOR
then shall have the right to terminate all cable services at the Property Site. If the cable service is
terminated due to non-payment by GRANTOR, reconneetion of the cable service shall only be
accomplished if GRANTOR pays reconnection chlll'ges. and all past due amounts, plus a deposit for
futuro services in an amount equivalent to two (2) months' charges. Additionally, if CIlble service is
torminated due to non~payment by GRANTOR, GRANTOR hereby agrees to indemnify and hold
OPERATOR harmless from and against any and all losses, costs, expenses. liabilities andlor damages
(including reasonable counsel fees) which OPERATOR may hereinafter incur, suffer or be required to
P"Y to any individual or entity arising out of or relating to the discontinuance of such service.

k) GRANTOR warrants to OPERATOR that any contract for cable 1V service with any other .. ·­
company has been terminated by GRANTOR pursuant to the terms of said contract. GRANTOR ~
acknowledges that OPERATOR would not consent to provide cable television to the residents of
GRANTOR without assurance by GRANTOR. that the contract between GRANTOR and said Cable
Television company was in fact terminated.

1) GRANTOR agrees to indemnify and hold OPERATOR harmless from any and all claims,
demands, judgments and expenses, including costs of defense and attorney fees incurred b! .OPERATOR
as a result of any claim, demand,legal proceeding or the like instituted by lU1y cable teleVISion company,
its successors or BSsigns any cable television company arising out of the termination of ca.ble .television
service from any cable television company. This indemnification shall survive any ternnnatlon of the
contract between GRANTOR and OPERATOR.

DUAULT

a) In the event that GRANTOR sball default upon any of the conditions or obligations set forth
in this contract, or any addendum hereto. or any other Agreement between OPERATOR and GRANTOR.,
then OPERATOR at its sole option may:

1) discontinue service to the Property Sito; andlor
2) discontinue service to the GIlANTOR; and/or
3) remove its CATV System from the Property Site~ andlor
4) exercise such other remedy as may be allowed by law or contract;

3
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In addition. GRANTOR shall pay OPERATOR. upon demand;

1) aU unreimbursed construction costs; pd
2) the remlUning total of service charges that would have been paid to OPERATOR. by

GRANTOR had no breach occurred. The parties hereto agree and acknowledgo that an exact calculaUion
of the damages suffered by the OPERATOR (under such conditions) is difficult. if not impossible to
ascertain due to OPERATOR'S accounting methods and OPERATOR cannot determine that aGtual cost
of providing its service to GRANTOR. and therefore cannot compute its profits on the services made
subject of this contract. GRANTOR. lIgJ'ees that such percentage will be reasonable and just
compensation for such breach and promises to pay such sum as liquidated damages and not as a penalty;
and

3) reasonable attorneys fees and costs incurred.
4) reconnoction fee if service is to be restored.

MISCELLANEOUS

a) Installation of cable drops to each unit will be done in a workmanlike manner lUld in
accordance with cable industry' standards with the cable attached to the exterior of the building and in
some cases will be visible to the resident.

b) The CATV System shall not be used for any purpose other than the delivery, receipt and
distribution of OPERATOR'S services. Any other use by GRANTOR is agreed by GRANTOR to cause
OPERATOR irreparable dunage for which no romedy at law will fully compensate OPERATOR.
Accordingly. GRANTOR understands and agrees that breach of this paragraph will allow OPERATOR
the use of injunctive relief.

c) OWNER and OPERATOR hereby agrees that govemmentallaws. regulations or rules, whether
fonnulated or imposed by a legislative, regulatory or judicial body. regulate the operation of .c­
OPERATOR'S business and, to the extent that there exists any conflict between the specific terms of this
Agreement and such laws. regulations or rules, the latter supersede the provisions of this Agreement.

d) GRANTOR shall be liable to OPERATOR for any damages to OPERATOR'S cable system
and plant resulting from the negligence or intentional acts of GRANTOR, its employees, tenants, agents

or subcontractors.

e) OPERATOR shall have the right to go upon the property to solicit. for any or all of its cable

services or other products.

t) The cost of providing such fully operational CATV Syste~ shall be bo~e.solely by the
OPERATOR and GRANTOR shall not be responsible for any of sud cost of provldmg such fully

operational CATV System.

g) The OPERATOR shall install and connect the CATV System to one outlet per. each uni~ at
the Property Site at the basic rate set forth in the Billing Schedule. .In the ev~nt a reSident ~eslres
additional cable television outlets to be installed in the resident's unit, the reSident shall notify the

4
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OPERATOR. directly and all charges for such additional outlets shall be billed directly by the
OPERATOR to the resident requesting same.

h) OPERATOR shall provide aU channels and programming set fonh in OPERATOR'S cable
guide published monthly at OPERATOR'S basic: rate as set forth in the Billing Schedule attached.
OPERATOR. reserves the right to change the channel line-up for any good business reason, provided,
however, OPERATOR will provide GRANTOR with the same service OPERATOR provides to other
complexes in the City of Houston.

i) The OPERATOR agrees that the CATV System will cause a picture which is consistent with
cable industry standards to be seen on television screens for all channcds and programming described
herein at all times, except during abnormal weather conditions.

. j) The OPERATOR agrees that the CATV System shall be maintained in good repair, consistent
wnh standards of the cable television industry and as set forth in this Agreement. OPERATOR agrees
that the cost of maintaining the CATV system in good repair shall be at OPERATOR'S expense, unless
any repairs to the CATV System are necessitated by the negligent act or omission of GR.ANTO~ its
agents, customers. employees, invitees, trespassers, in which event GllANTOR agrees to pay
OPERATOR on demand for any such damages.

k) OPERATOR agrees that cable transmission service shall be provided seven (7) days a week
and twenty-four (24) hours a day, provided however, the OPERATOR shall be obJigatcsd to provide cable
transmission service only to the extent that cable programming or tocally broadcast programming is
available.

I) OPERATOR shall use OPERATOR'S best efforts to correct and/or repair (and there will no
charge for same), any deficiencies in reception caused by faults or defects in the CATV System within
seventy-two (72) hours after receiving oral notice of said deficiency from the Association or resident.
In the event OPERATOR fails to timely make such repairs or otherwise fails to operate the CATV
System as required herein, GRANTOR may notify OPERATOR in writing of such f~t and OPERATOR
shall have sixty (60) days from receipt of such notice to correct the defect ("Cure Period"). The Cure
Period shall be reasonably e"tended due to acts of God, strikes, shortages, and catastrophes.

m) If, after the expiration of the Cure Period, the OPERATOR has failed and/or refused. to
correct such defect, GRANTOR at GRANTORtS sole option, may terminate this Agreement by sending

written notice of termination to the OPERATOR.

n) In the event that GRANTOR exercises its option to terminate this ~g~eem~nt due to the fault
of the OPBRATOR in accordance with the provisions set fonh above then Wlthln thirty (30) days after
the expiration of the Cure Period. OPERATOR shall remove its equip.ment (~e "Equip~~nt") installed
at the Property, including, but not limited to, all transformers, electncal equipment. Wlnng an~ cable
installed by the OPERATOR~ provided, that upon the removal by the OPERATOR of the EqUipment,
the OPERATOR shall thereafter fully repair and restore at its own expense all portions of the Property
from which the Equipment has been removed. At OPERATOR'S election and in Ii~u ~f such removal
of the Equipment, OPERATOR may within the thirty (30) day period after the .expuatton of ~e Cure
Period disable the Equipment. In such event, and as soon as OPBRATOR has disabled the EqUl~ment,
title to the Equipment shall vest to the GRANTOR and OPERATOR shall have no further tttle or

5
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interest in same. Thereafter. GRANTOR shall be entitled to sell, assign, traDsfer. remove. or otherwise
utilize the Equipment as GRANTOR. deems best, at GRANTOR'S sole election. If OPERATOR fails
to either remove or disable the Equipment within the thirty (30) day period following the ex.piration of
the Cure Period, then upon the expiration of such thirty (30) day period, title to the Equipment shall in
any event vest in GRANTOR.

0) In the event of any termination or ex.piftltion of this Agreement, the right-ol-way and license E-?
that is granted herein shall continue for a period of six.ty (60) days thereafter, and shall then terminate
or expire.

p} Insofar u the prewiring to some individual units on GRANTOR'S Property may have been
repaired or installed by the GRANTOR, OPERATOR. usumes no liability for maintenance of suc:h
prewiring, nor docs OPERATOR. make any warrants as to the ability of such prewiring to produce an
acceptable signal to each unit.

q) Individual residents of GRANTOR, upon the property site, may subscribe directly with
OPERATOR for services not provided to GRANTOR by OPERATOR. GRANTOR is not responsible
for the cost of these services.

r) The terms, conditions and oovenUlts contained herein shall apply to, inure to the benefit of,
and be binding upon the parties, their successors in interest, and legal representatives.

s) If any provision hereof shall be invalid or illegal or unenforceable, the validity and
enforceability of the remainder shall be affected thereby.

t) Any notice requirod by this contrat:t or by law may be delivered in person or by post by
addressing same as follows:

OPERATOR'S ADDRESS

1111 7" An Sq.

6

GRANTOR'S ADDRESS .
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